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RECENT AMERICAN DECISIONS. 

Supreme Court of Tennessee. 
BATES v. TAYLOR, Governor. 

The Courts have no jurisdiction over the Chief Executive of a State, to compel 
or restrain the performance of any official duty, whether executive or ministerial. 

B filed a bill in equity, to compel A, the Governor of the State, to deliver to 
complainant a certificate of election to membership in Congress, and to enjoin the 
issuance of one to another applicant. The Constitution of Tennessee required the 
Governor to perform certain duties, and such others as might be devolved upon 
him by statute. Among the latter provided by the Code, was that of issuing a 
commission to each person elected to Congress. Facts were alleged tending to 
show that B had been duly declared elected, and that A had signed and sealed a 
commission to B, but pending its delivery, had changed his mind, and was about 
to issue a commission to C, a contestant. On motion to dismiss, held, that the 
Court had no jurisdiction over the Governor to grant the relief prayed for. 

Appeal from Chancery Court of Davidson County. 

A bill was filed in the Chancery Court at Nashville, Ten- 
nessee, by Creed F. Bates, complainant, against Robert L. 
Taylor, Governor of the State, to compel the latter to deliver 
a certificate of election to the complainant and to prevent the 
issuance of a certificate to H. Clay Evans, another applicant. 

Complainant alleged in substance, that he was elected to 
membership in the Fifty-first Congress of the United States, 
in the Third Congressional District of Tennessee, on the sixth 
day of November, 1888 ; that the fact of his election was duly 
ascertained by the Governor and Secretary of State, who by 
law constituted a board to canvass the returns ; that, thereupon, 
in further compliance with the law, a certificate, showing the 
fact of his election, was made out, signed by the Governor, 
attested by the Secretary of State, and sealed with the great 
seal of the State ; that, after all this, the Governor refused to 
deliver said certificate to the complainant, and claimed that one 
H. Clay Evans was elected to said office and entitled to receive 
a certificate of election instead of complainant ; and that the 
Governor was about to issue a certificate to said Evans, though 
the latter was not elected and the Secretary of State would not 
join the Governor in such certificate. 
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Complainant further alleged that when the said board acted, 
and the certificate reciting his election was signed, attested and 
sealed, the board's power was exhausted and complainant's 
rights became fixed and his title to the office complete; that 
the board could not subsequently reconsider its action and 
declare another person elected ; that in no event had the Gov- 
ernor a right to reconsider the matter himself, and issue a cer- 
tificate to Evans, without the concurrence of the Secretary of 
State ; that the issuance of a certificate to Evans would, in 
view of foregoing facts, be a usurpation of authority on the 
part of the Governor to the great and irreparable injury of 
complainant. 

The prayer of the bill was that the Governor be enjoined 
from issuing a certificate to Evans, and that he be compelled 
to deliver the one already signed, attested and sealed to com- 
plainant. 

The Governor appeared by counsel and moved the Court 
to dismiss the bill — 

i. For want of equity on the face of the bill. 

2. For want of jurisdiction in the Court. 

3. Because it is unfit for a court of equity. 

The Chancellor sustained the motion and dismissed the bill. 
Complainant appealed. 

Vertrees & Vcrtrees, Hill & Grassbery and Marks & Marks, 
for complainant. 

A. S. Colyar, Demoss & Molinc and 5. Watson, for re- 
spondent. 

Caldwell, J., Feb. 16, 1889, (after stating the foregoing 
facts): The main question debated at the bar, and that which is 
conclusive of the case, is one of jurisdiction. 

The Constitution ordains that the Governor of the State 
shall perform certain duties therein prescribed, and such others 
as may from time to time be devolved upon him by act of the 
Legislature — Art. III. Among the duties so devolved upon 
him by statute is that of issuing a commission or certificate of 
election to each person elected representative to Congress. 
Code (M. and V.) sections 1094 and 1 146. The issuance of 
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such commission or certificate, whether called a ministerial 
or an executive duty, is an official action, whose performance 
can be neither coerced nor restrained by the courts. 

An attempt on the part of the courts to control his action 
under the statute would be an invasion by one department of 
the Government of the rights of another department, and, for 
that reason, a violation of sections I and 2 of Article II of 
the Constitution, which are in the following language : 

" Sec. I. The powers of the Government shall be divided into three distinct de- 
partments— the legislative, executive and judicial. 

Sec. 2. No person or persons belonging to one of these departments shall exer- 
cise any of the powers properly belonging to either of the others, except in cases 
herein directed or permitted." 

It is well settled by all the authorities that mandamus will 
not lie to compel the Governor of a State to perform duties 
of a purely executive or political nature, involving the exer- 
cise of official judgment and discretion, but the decisions are 
wide apart as to the power of the courts to compel him to dis- 
charge those duties, which as other official duties are called 
ministerial. 

The courts of Ohio, Alabama, California, Maryland and 
North Carolina, are together in holding that the Governor may 
be required by mandamus to perform duties of the latter class; 
while the courts of Arkansas, Georgia, Illinois, Louisiana, 
Maine, Minnesota, New Jersey and Rhode Island, have uni- 
formly held the contrary, upon the grounds that the powers of 
Government in the States are distributed among three depart- 
ments, which under the organic law are to be and remain in- 
dependent of each other : High on Extraordinary Legal Rem- 
edies, sections 1 1 8, 119, 1 20 and 121. This author cites the 
cases from the different States mentioned. We have examined 
them, and also a very instructive case from Michigan : Suth- 
erland v. The Gtn'crnor (1874), 29 Mich. 321, which is in ac- 
cord with those from the States last mentioned, and we are 
fully persuaded not only that the weight of authority, but also 
the weight of reason, is against the power of the courts to 
coerce the Chief Executive of a State into the performance of 
any official duty. 

This Court has heretofore put itself in line with those courts 



344 BATES V. TAYLOR, GOVERNOR. 

denying the existence of such power : Turnpike Company v- 
Brozvn (1875), 8 Baxt. (Tenn.), 490. In that case, the Turn- 
pike Company sought, by mandamus, to compel Governor 
Brown to issue certain bonds of the State which, it claimed, 
the Legislature had directed to be issued by the Governor. 
The relief was refused upon two grounds : first, because the 
company had not shown itself entitled to- the bonds ; and, 
secondly, because the Court had no jurisdiction to control the 
action of the Governor with respect thereto. 

In combatting the idea that the Governor might be com- 
pelled to perform a ministerial duty, the Court, speaking 
through Judge McFarland, said: *' * * "The Governor 
holds but one office, that is the office of Chief Executive. 
Any duty which he performs undei authority of law is an ex- 
ecutive duty, otherwise we would have him acting in separate 
and distinct capacities. In some respects he would be the 
Chief Executive, an independent department of the Govern- 
ment ; as toothers he would be a mere ministerial officer, sub- 
ject to the mandate of any Judge of the State ; and we must 
assume also that the Judge would have the power to imprison 
the Governor if he refused to obey his order, for if the Court 
has this jurisdiction, the power to enforce the judgment must 
follow." See 8 Baxt, 493. The jurisdiction was denied, 
upon the ground that the courts had no right to interfere with 
the head of another department of the Government in the dis- 
charge of a duty by law devolved upon him. 

But it is now argued that so much of the opinion in that 
case as relates to the question of jurisdiction was obiter dictum, 
because the question decided in an earlier part of the opinion 
was conclusive of the case. This cannot be so. Both ques- 
tions were fairly raised by the record, and the fact that the 
question of jurisdiction was discussed last, does not make it 
any the less entitled to the force of an adjudication. 

It is further contended that this Court disregarded and over- 
ruled that part of that decision by taking jurisdiction of a 
mandamus proceeding against Governor Marks, in the late case 
of the State ex rcl. v. Board of Inspectors ( 1 88c), 6 Lea (Tenn.), 
12. The question of jurisdiction was expressly reserved in that 
case, for the reason, as stated in the opinion, that the Governor 
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had in his answer declared his willingness to submit to the 
direction of the Court. 

Whether jurisdiction of the person in such a case can prop- 
erly be confirmed in that way, is not material in this case. It 
does not arise here. It did arise there, and the Court exercised 
all the power of jurisdiction — whether rightfully or wrongfully, 
can neither affect the present case nor impair in any degree the 
authority of the Brown case. Jurisdiction was taken in Mis- 
souri : R. R. v. The Governor (1856), 23 Mo. 353, upon a 
similar expression from the Governor, while in Michigan it 
was refused: Sutherland \. The Governor, 29 Mich. 321. 

We have no hesitation in holding that the courts have no 
jurisdiction to compel the Governor to deliver to complainant 
the certificate claimed byhim.no more than have they the 
power to restrain him from issuing a certificate to the other 
applicant. If the Governor cannot be compelled by man- 
damus to deliver a certificate of election to one person, it fol- 
lows that he cannot be restrained by injunction from deliver- 
ing it to another person ; for the nature of the act to be per- 
formed by him is precisely the same in one case as in. the other, 
and the same considerations operate to defeat the jurisdiction 
of the courts in both instances. 

But, conceding for the sake of the argument that the Gov- 
ernor could not, in the first instance, have been compelled to 
give the certificate to complainant or prevented from giving it 
to Evans, the very able and learned counsel of complainant 
go further and insist, with great force and plausibility, that the 
Chief Executive of a State may be enjoined from doing an 
unlawful thing ; that, under the facts disclosed in the bill, the 
act sought to be restrained is unlawful, and that, being unlaw- 
ful, its performance may be prevented by injunction. 

The essence of these facts is that the Governor and Secre- 
tary of State together reached the conclusion from the returns 
that complainant had been elected, and, thereupon, prepared, 
signed, attested and sealed a certificate showing that fact, and 
that before the delivery of that certificate the Governor changed 
his mind, decided that Evans was elected, and without the 
concurrence of the Secretary of State, was about to issue a 
certificate to Evans, when this bill was filed. 
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The statute devolving upon the Governor the duty of issuing 
a commission or certificate of election necessarily confers upon 
him the right of determining when and how that duty, within 
the law, must be performed ; and when he comes to do the 
thing required, he must be allowed to do it. according to his 
own judgment as to the meaning of the law and on his own 
sense of official responsibility under his oath. In other words, 
it is his province to construe the statute for himself, and to de- 
termine for himself when he has complied with all its require- 
ments, and when there yet remains something for him to do — 
whether he may act alone under a given state of facts, or must 
act in conjunction with another ; and so long as he acts in 
good faith and with an honest purpose, discharging his duty 
under the law, his action cannot appropriately be characterized 
as unlawful. In such case the courts have no power to sub- 
stitute their construction or judgment for his, and tell him 
when to stop or when to go on. 

If they have such authority as to one statute imposing an 
obligation upon him, they have it as to all such statutes, and 
with respect to all requirements made of him by the Consti- 
tution as well. 

Such a view would put the responsibility of the Governor's 
office upon the judiciary, and virtually make him subject to 
the direction of the courts in every action he might take — 
thereby working a substantial destruction of one department 
of the State Government, and a usurpation of its functions by 
another, contrary to the genius, spirit and letter of the Con- 
stitution. 

If the Governor act corruptly he is amenable to the Legis- 
lature ; and if, in an honest endeavor to discharge his duty, he 
mistake the law and prejudice individual rights, the injured 
person may in proper cases restrain the one benefited from 
using his advantage. 

Let us illustrate the connection and at the same time the in- 
dependence, the checks and balances, of the three departments 
of government : The Legislature should never pass nor the 
Governor approve an unconstitutional law ; yet, because the 
duty of enacting laws rests upon the one, and that of approv- 
ing or disapproving them upon the other, the courts cannot 



BATES V. TAYLOR, GOVERNOR. 347 

restrain the former from passing nor the latter from approving 
a statute obviously unconstitutional. While acting in their 
own appropriate spheres the Legislature and the Governor 
must be allowed to judge of the constitutionality of the law 
for themselves. After that the judiciary acts, and, at the suit 
of some interested party, annuls the law because violative of 
the Constitution. Thus the integrity and independence of each 
department are preserved, conflict between them is prevented, 
and the injurious application of an unconstitutional law is 
averted. 

We do not think the decisions of the Supreme Court of the 
United States stand in the way of the conclusion we have 
reached, though the Federal courts have, in several instances, 
taken jurisdiction of proceedings against the Governors of cer- 
tain States and put them under restraint by injunction. 

In Davis v. Gray (1872), 16 Wall. (83 U. S.) 203, Gov. Davis, 
of Texas, was enjoined from wrongfully issuing patents to land, 
which had previously been granted to other persons. The 
Governor of Louisiana was restrained from issuing bonds 
under an unconstitutional act, in the case of Board of Liquida- 
tion v. McComb (1875), 92 U. S. 531. In another case, the 
Governor of Missouri and others acting with him were by in- 
junction prevented, or restrained for a time, from selling certain 
property to enforce statutory mortgage liens claimed by the 
State, the claim by the adverse party being that the liens had 
been satisfied : Ralston v. Missouri Fund Commissioners ( 1 886), 
120 U. S. 391. 

The Davis case was cited approvingly in Allen v. Railroad 
(1884), 1 14 U.S. 311, and In Re Aycrs ( 1 887), 123 Id. 506; 
while it was questioned and limited in Cunningham v. Macon 
& Brunsivick Railroad (1883), 109 Id. 453. 

Now, the most that can be said of these cases is, that they 
show the jurisdiction of the Federal courts to restrain the Gov- 
ernor of a State from doing a wrongful act to the injury of 
individual rights. It is not even intimated in any one of them 
that the State courts have any such jurisdiction. There is a 
wide difference between the relation of the Federal judiciary 
and the State judiciary to the Governor of the State, and 
because of that difference, the Federal decisions referred to are 
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not at all in point in this case. A State's judiciary sustains the 
same relation to its Governor that the Federal judiciary does 
to the President of the United States ; and as a State court, by 
reason of that relation, has no jurisdiction to coerce or restrain 
the Governor with respect to his official duties, so the Federal 
courts, for the same reason, have no power to interfere with 
the official acts of the President. It was so held in the case of 
the State of Mississippi v. Johnson ( 1 866), 4 Wall. (7 1 U. S.) 499. 
In that case, the State of Mississippi, as party complainant, 
sought by injunction to restrain President Johnson from the 
execution of the reconstruction acts of Congress, upon the 
allegation that they were unconstitutional. The Court held 
that it had no jurisdiction either to compel the President to 
execute constitutional laws, or to restrain his action under 
unconstitutional legislation. 

The reasoning of the Court is embraced in the following 
quotation from the opinion of Chief Justice Chase, who spoke 
for the whole Court : 

" It will hardly be contended that Congress (the courts ?) can interpose, in any 
case, to restrain the enactment of an unconstitutional law ; and yet, how can the right 
of judicial interposition to prevent such an enactment, when the purpose is evident 
and the execution of that purpose certain, be distinguished, in principle, from the 
right to such interposition against the execution of such a law by the President? 
The Congress is the legislative department of the Government; the President is 
the executive department. Neither can be restrained in its action by the judicial 
department ; though the acts of both, when performed, are, in proper cases, subject 
to its cognizance. The impropriety of such inference will be clearly seen upon 
consideration of its possible consequences. 

" Suppose the bill filed and the injunction prayed for allowed. If the President 
refuses obedience it is needless to say the Court is without power to enforce the pro- 
cess. If, on the other hand, the President complies with the order of the Court and 
refuses to execute the acts of Congress, is it not clear that a collision may occur 
between the Executive and Legislative Departments of the Government? May 
not the House of Representatives impeach the President for such refusal ? And 
in that case could this Court interfere in behalf of the President, thus endangered 
by compliance with its mandate, and restrain by injunction the Senate of the United 
States from sitting as a Court of Impeachment ? Would the strange spectacle be 
offered to the public world of an attempt by this Court to arrest proceedings in that 
Court? 

"The questions answer themselves:" 4 Wall. 500 and 501. 

The case of Marbury v. Madison ( 1 803), I Cranch (5 U. S.) 



BATES V. TAYLOR, GOVERNOR. 349 

137, is not in conflict, and could not be, for the President was 
not a party. 

It may be of some interest, and not inappropriate at this 
point to note the fact that an unseemly conflict was narrowly 
escaped in that case, though the case was not against the 
President himself, but only against a member of his Cabinet. 

Chief Justice Green, of New Jersey, says : "We have Mr. 
Jefferson's authority for saying that if the Supreme Court had 
granted a mandamus in the case of Marbury v. Madison, he 
should have regarded it as trenching on his appropriate sphere 
of duty ; that he had instructed Mr. Madison not to deliver the 
commission, and that he was prepared, as President of the 
United States, to maintain his own construction of the Consti- 
tution with all the powers of the Government, against any 
control that might be attempted by the judiciary, in effecting 
what he regarded as the rightful powers of the Executive and 
Senate within their peculiar departments :" The State v. The 
Governor (1856), 25 N. J. L. 35 1. 

The question of jurisdiction being conclusive, it has not been 
deemed important to decide whether, under the peculiar lan- 
guage of the statute, the delivering of the certificate made out 
for the complainant was necessary to invest him with a title to 
the office ; nor whether, after the signing, attesting and sealing 
of that certificate, the Governor could rightfully reconsider his 
action and, without concurrence of the Secretaiy of State, issue 
to Evans a certificate. 

But if the law be, as claimed in the bill and in the argument, 
that what was done with respect to the first certificate gave 
complainant a complete title and exhausted the power of the 
Governor, and that he could properly act only in conjunction 
with the Secretary of State, then, of course, a subsequent 
certificate by the Governor to Evans would neither confer 
title upon him nor impair the title of complainant ; and there 
would be no sufficient reason for seeking the aid of a court 
of equity. 

Let the decree be affirmed, and the bill dismissed at the cost 
of complainant. 
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This case is of interest as furnishing 
one more authority on the much mooted 
question of the jurisdiction of the State 
courts over the Governor, to compel by 
mandamus the performance of a min- 
isterial act. 

The general principle is of course 
well settled, that no public functionary 
of whatever grade can be compelled by 
the courts to perform his executive or 
political duties. It is quite equally well 
settled that, generally speaking, public 
officers can be required, through judi- 
cial process, to perform duties purely 
ministerial. A ministerial duty, as con- 
tra-distinguished from those of the ex- 
ecutive or political class, is understood 
to be one in which nothing is left to 
discretion, but which the person upon a 
given state of facts performs in a pre- 
scribed manner in obedience to law : 
State of Mississippi v. Johnson (1867), 
4. Wall. (71 U.S.) 498; Flournoyv. 
City of Jeffersonville (1861), 17 Ind. 
169, 174. 

In 1839, a case came before the Su- 
preme Court of Arkansas on petition for 
mandamus, commanding the Governor 
to issue a commission to the petitioner 
as a commissioner of public buildings 
duly elected. The Governor declined 
to issue the commission, alleging as a 
ground for refusal that, when the elec- 
tion was held, there was no law in force 
authorizing the Legislature to hold an 
election for the office. The Court, with- 
out considering the merits of the case, 
refused the mandamus on the ground 
that under our system of government, 
the legislative, executive and judicial 
departments are independent of one 
another, and that no control, direction 
or review of the exercise of the func- 
tions of one department was contem- 
plated as existing in another. The is- 
suing of commissions was required of 
the Governor by a constitutional provi- 
sion. It was a political duty which was 
not enforceable by judicial mandate. 



Nor could the fact that the act to be 
performed was merely of a ministerial 
or perfunctory nature, break down the 
barrier of separation between the de- 
partments which had been established. 
Said the Court in concluding its opinion, 
speaking by Lacy, J.: " The analysis 
of his duties, then, clearly proves that 
he is in no way amenable to the judi- 
ciary for the manner in which he shall 
exercise or discharge these duties. His 
responsibility rests with the people and 
with the Legislature. If he does an 
unconstitutional act, the judiciary can 
annul it, and thereby assert and main- 
tain the vested rights of the citizen. 
The writ asked for, however, does not 
proceed upon the ground that the Gov- 
ernor has done any illegal or unconsti- 
tutional act, but that he has refused to 
perform a legal or constitutional duty. 
In the first case, the Court certainly has 
jurisdiction ; and in the last, they cer- 
tainly have not. The Court can no 
more interfere with executive discre- 
tion, than the Legislature or Executive 
can with judicial discretion. The Con- 
stitution marks the boundaries between 
the respective powers of the several 
departments, and to obliterate its limits 
would produce such a conflict of juris- 
diction as would inevitably destroy our 
whole political fabric; and with it, the 
principles of civil liberty itself. It 
would be an express violation of the 
Constitution, which declares upon its 
face, that there shall be three separate 
and independent departments of gov- 
ernment, and that no person or persons, 
being of one of these departments, shall 
exercise any power belonging to either 
of the others : " Hawkins v. Governor 
(1839), I Ark. 570. 

In 1856, an application for man- 
damus was made in Ohio, upon the re- 
lation of a banking association, to 
compel the Governor of the State to 
issue his proclamation, as required by 
statute, announcing that the relator was 
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entitled to commence and conduct the 
business of banking. The Court re- 
fused the mandamus on other grounds, 
but declared that ordinarily mandamus 
would lie against the Governor to 
compel the performance of his minis- 
terial acts, such as the one before the 
Court. The grounds of the decision 
were, that, although by the Constitution 
the Governor was invested with impor- 
tant political powers, in the exercise of 
which his determinations were conclu- 
sive, yet that there was nothing in the 
nature of the chief executive office of 
the State which prevented the perform- 
ance of duties merely ministerial being 
required of the Governor. The duty 
in question was merely ministerial, was 
required by statute, and might have 
been devolved upon any other officer of 
the State. It was not necessarily con- 
nected with the supreme executive 
power of the State. Such being the 
case, the Governor was amenable to law 
and could be required to do the spe- 
cific act the same as any other public 
officer: Stale v. Chase (1S56), 5 Ohio 
St. 528. This ruling was in the line of 
an utterance of the same Court as early 
as 1S32, in State ex ret. Loomis v. Mof- 
fitt, 5 Ohio 35S (which was a quo 
warranto proceeding to try the title to 
a judgeship), to the effect that man- 
damus will lie against the Governor to 
compel him to issue a commission to a 
properly certified party, since "the 
Governor is no less amenable to law 
than the most humble citizen." 

The principle enunciated in the Ohio 
casein 1856, would of itself be quite 
reconcilable with that of the earlier case 
in Arkansas, if there were nothing to 
follow by way of development of the 
principles of those cases. The two 
cases taken together, might be under- 
stood as establishing that the perform- 
ance of an act required of the Gover- 
nor by constitutional provision could 
not be compelled by mandamus, while 



the duty of performance of an act 
purely ministerial in its nature, if placed 
upon the Governor by the Legislature, 
might be enforced by such a proceed- 
ing. As matter of fact, however, later, 
cases go much further on each side of 
the question, so that a harmony of de- 
cisions upon the above ground or upon 
any other is quite impossible. 

The following are the decisions af- 
firming the fxnvcr in the courts to 
mandamus the Governor: 

State v. Chase, supra. 

Tennessee &* Coosa ji. Jt. Co. v. 
Moore (i860), 36 Ala. 371. 

A sum of money had been loaned to 
a railroad company by act of the Leg- 
islature which required the Governor to 
draw his warrant in favor of the com- 
pany upon certain terms being complied 
with, which it was shown had been 
done. The Court directed the issue of 
the writ 

Cottcti v. Ellis (i860), 7 Jones (N. 

C) 545- 

Upon the relation of the Adjutant- 
General of North Carolina, the Court 
directed the writ to issue to compel the 
Governor to draw his warrant on the 
State Treasurer for salary earned. 

State v. Kirhwooil (1862), 14 Iowa 
162. 

The application was for a mandamus 
to compel the Governor to issue a cer- 
tificate for certain lands. The peti- 
tioner had not complied with the con- 
ditions of the law and it was refused. 
The jurisdiction was, however, as- 
sumed to exist, to compel the Governor 
to perform ministerial duties. 

Middleton v. Low (1866), 30 Cal. 
596. 

The Court declined to issue a man- 
damus upon the facts, but conceded 
that it would issue to compel the Gov- 
ernor to sign a patent for lands, upon 
the relator complying with the neces- 
sary provisions of the law. 
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Magruder v. Swann (1866), 25 Md. 

The application here was for a man- 
damus, to compel the Governor to issue 
a commission to the petitioner, who was 
elected judge, as appeared by the cer- 
tificate of the clerk of the county. The 
duty of issuing commissions was im- 
posed upon the Governor by Article 
IV, section 149, of the State Constitu- 
tion of 1864, which provided that " all 
elections of judges and other officers 
provided for by this Constitution, State's 
attorneys excepted, shall be certified, 
and the returns made by the clerks of 
the respective counties to the Governor, 
who shall issue commissions to the dif- 
ferent persons for the offices to which 
they shall have been respectively elect- 
ed." The mandamus was allowed on 
the ground that, although the duty en- 
joined on the Governor was contained 
in the Constitution, it was not in that 
portion of the instrument relating to 
executive duties. Being purely a min- 
isterial duty, it could therefore be re- 
quired of the Governor or of any lower 
officer. 

Harpcnding v. Haight (1870), 39 
Cal. 189. 

The Court directed the writ to issue, 
requiring the Governor to cause to be 
authenticated as a statute, a certain bill 
which had passed both houses of the 
Legislature and had not been returned 
with his veto. Mr. Justice Temple 
dissented, on the ground that the duty 
to be performed was devolved upon the 
Governor by the Constitution, and that 
as to such duties, he was absolutely in- 
dependent of control by the judiciary. 
[Contra, in Illinois : People v. Yates, 
infra]. 

Groome-i.Gwinn (i87S),43 Md. 573. 

The Court, by mandamus, directed 
the Governor to issue a commission and 
administer the oath of office to the At- 
torney-General, who had been duly re- 
turned elected. 



Chumasero v. Potts (1875), 2 Mont. 
242. 

Mandamus was issued against a can- 
vassing board, consisting of the Secre- 
tary, Marshal and Governor of the 
State, to compel a canvass of all the 
votes of the territory after a certain elec- 
tion, to determine the question of the 
removal of the seat of territorial gov- 
ernment. 

In re Cunningham (1S75), 14 Kan. 
416. 

The Supreme Court of Kansas raised 
no objection to the issuing of the writ 
on jurisdictional grounds, but refused 
to compel the Governor to issue a pa- 
tent for lands, because certain condi- 
tions had not been complied with by 
the petitioner. 

Gray v. State (18S0), 72 Ind. 567. 

Mandamus was allowed against the 
Governor, Attorney-General, Treasurer, 
and Secretary of State, directing them 
to redeem certain bonds of the Stale, 
for whose redemption a specific fund 
had been provided. It was held, that 
other persons being joined with the 
Governor, upon whom, with him, was 
laid the duty to perform the act, it was 
not in any sense executive, but in the 
purest sense ministerial. There had 
been at least two previous decisions in 
Indiana, in which the courts issued the 
writ against the Governor. These 
were: Governor v. Nelson (1855), 6 
Ind. 496, where the Governor was com- 
pelled to issue a commission to the 
clerk'of a circuit court; and Baker v. 
Kirk (1870), 33 Ind. 517, where the 
issuing of a commission to a plaintiff 
as the director of a State prison, was 
directed. In neither of these cases, 
however, was the right of the Court to 
issue the mandamus against the Gov- 
ernor disputed. 

The following are the decisions deny- 
ing the power in the courts to issue the 
•writ : 
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Hawkins v. Governor, supra; Low 
v. Towns (1850), 8 Ga. 360. 

The Court declined to compel the 
Governor to issue a commission to Low 
as clerk of court, a statute providing 
that such officers should be commis- 
sioned liy the Governor. . The justices 
saw no reason why the chief executive 
should not be compelled by mandamus 
to perform a ministerial act, but refused 
the writ for political reasons. The 
Governor, it was said, lias certain other 
duties to perform, which the needs of 
the people require to be done. A re- 
fusal on the part of the Governor to 
comply with the order of court, would 
subject hint to imprisonment, in the 
event of which the person chosen by 
the people to act as Governor could not 
exercise his necessary functions. 

In re Dennett (1S51), 32 Me. 508. 
The Court declined to issue a man- 
damus against the Governor and coun- 
cil to compel them to declare the elec- 
tion of the petitioner to the office of 
county commissioner. The duty re- 
quired of them was statutory. 

State v. Governor (1S56), 25 N.J. 

L. 331- 

Mandamus was refused to compel the 
Governor to issue a commission to the 
applicant as surrogate of the county of 
Passaic. A constitutional provision re- 
quired the Governor to issue commis- 
sions to officers of the State requiring 
to be commissioned. The refusal of the 
writ was put on the ground, inter alia, 
that the Court hid no power to award a 
mandamus, either to compel the execu- 
tion of any duty enjoined on the Execu- 
tive by the Constitution, or to direct the 
manner of its performance. 

People v. Bissell (1857), 19 111. 229. 

The Court declined to compel the 
Governor to issue to the petitioner cer- 
tain new bonds of the State, which a 
statute required should be issued in 
payment of arrears of interest on old 
bonds. 

Vol. XXXVlI.— 23 



People v. Yates (1863), 40 111. 126. 

The Court, upon facts quite identic:)! 
with those in Harpentling v. Haight, 
supra, decided directly contrary to the 
California court. 

Maw an v. Smith (1865), 8 R. 1. 192. 

The Court refused to issue the writ 
against the Governor to compel him to 
convene a court mar.ial for the trial of 
charges preferred against the petitioner. 

Statev. Governor (1867), 39 Mo. 3S8. 

The Supreme Court of Missouri de- 
cided that it had no jurisdiction over 
the Governor to compel him to issue to 
relator a commission as a county jus- 
tice. The duty of issuing such com- 
missions was placed upon the Governor 
by constitutional provision, and, as a 
political ' duty, was not under the con- 
trol of the courts. The same Court at 
an earlier period (1856), had issued a 
writ of mandamus against the Governor, 
but the latter had admitted the jurisdic- 
tion by expressing his willingness to 
perform the duties devolved upon him, 
if the Court should so direct. 

Pacific Railroad v. Governor 23 Mo. 
353; State v. Warmouth (1870), 22 
La. An. I. 

A statute required the Governor to 
sign and deliver to the State Auditor, 
for issuing to parties entitled, bonds due 
contractors for public works. The 
Court declined to compel the Governor 
to sign and deliver certain bonds 
claimed by the petitioner. 

Rice v. Austin (1872), 19 Minn. 103. 

The Court refused the writ asked for 
to compel the Governor to execute and 
deliver to petitioner a deed of certain 
lands claimed under the provisions of a 
statute. The act was conceded to be 
a ministerial act. In an earlier case in 
the State, Chamberlain v. Sibley (i860), 
4 Minn. 309, it was admitted obiter, 
that the Governor could be compelled 
to perform his ministerial duties. In 
Rice v.Austin, however, the dictum in 
Chamberlain v. Sibley was repudiated 
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(without reference to the case how- 
ever), and the independence of the ex- 
ecutive department declared to depend 
as much upon the non-interference of 
the judiciary in the ministerial func- 
tions of his office as in those strictly 
executive in their nature. 

Sutherland v. Governor (1874), 29 
Mich. 320. 

The application to the Court was for 
an orderrequiringthe Governor to show 
cause why he did not issue a certificate, 
showing that the Portage Lake and 
Lake Superior ship canal and harbor 
had been constructed in conformity to 
an act of Congress, which required the 
Governor to issue his certificate of the 
fact. Mr. Justice Cooley for the Court, 
in refusing the writ, took very broad 
grounds against the jurisdiction, de- 
claring that all duties imposed upon 
the Governor as such, whether by con- 
stitution or by statute, were official, and 
in the matter of their performance, he 
was not liable to mandamus. 

Turnpike Company^. Brown (1875), 
8 Baxt. (Tenn.) 490. 

The facts of this case were as recited 
in the principal case, the Court refusing 
the mandamus. 

In Appeal of Hartranft et al. (1877), 
85 Pa. 433, it was held by the 
Supreme Court oi Pennsylvania that 
the Governor and certain other Stale 
officers were not liable to attachment 
for disobeying a subpoena to testify be- 
fore a grand jury as to matters of fact 
in connection with certain riots at Pitts- 
burgh, with which facts they became 
conversant in performing the duties of 
their respective offices. In the course 
of the opinion, the Court, referring to 
Stale v. Warmouth, supra, approves of 
the doctrine that the Governor is not 
subject to mandamus, to compel the 
performance of a ministerial duty. 

State v. Drew (1879), r 7 Fla. 67. 

The mandamus asked for was to 
have the Governor compelled to issue 



to the relator a commission as United 
States Representative, after the Board 
of Canvassers had declared him elected. 
The laws of Florida required the Gov- 
ernor to make out, sign, cause to be 
sealed and transmit a certificate of elec- 
tion. The writ was refused, Mr. Jus- 
tice Westcott dissenting. 

People v. Cullom (1881), 100 111. 472. 

The Court of last resort in Illinois 
declined to mandamus the Governor to 
call an election as required by law. 

SUMMARY. 

It will thus be seen that the courts of 
nine States and Territories (to wit, Ala- 
bama, California, Indiana, Iowa, Kan- 
sas, Maryland, Montana, North Caro- 
lina, and Ohio), affirm the jurisdiction; 
while the courts of eleven States (to 
wit, Arkansas, Florida, Georgia, Illi- 
nois, Louisiana, Maine, Michigan, Mis- 
souri, New Jersey, Rhode Island, and 
Pennsylvania), deny it. 

In the difference of opinion that has 
existed among the State courts, resort 
has been had to the decisions of the 
Supreme Court of the United States, 
on the subject of mandamus to execu- 
tive officers of the Federal Govern- 
ment. The Federal courts, as shown in 
the principal case, have several times 
enjoined State Governors. These de- 
cisions are, however, scarcely relevant 
to the question of the jurisdiction of the 
State courts over the executive depart- 
ment of the State. The Federal Gov- 
ernment sprang not from the States, 
but from the people of the United 
States. If the Governor of a State re- 
fuses to perform a ministerial duty, law- 
fully required of him, and the Federal 
courts have jurisdiction on other 
grounds, there is perhaps no reason 
why they should decline jurisdiction by 
mandamus or injunction, merely be- 
cause his status qua the State, hap- 
pened to be that of chief executive 
officer. There is apparently nothing in 
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the relations of the Federal and State 
systems, requiring the Federal courts 
to regard as independent of their con- 
trol, the executive officers of a State. 
The Federal courts are bound to re- 
spect the separation of functions of the 
legislative, executive and judicial de- 
partments established by the Constitu- 
tion of the United States, and to recog- 
nize the independence of each, but this 
obligation does not require the same 
recognition of the similar departments 
established by the State. It was de- 
cided in Kentucky v. Dennison (i860), 
24 How. (65 U. S.) 66, that Congress 
had no power to impose duties upon 
State officers, and that such duties at- 
tempted to be imposed the Federal 
court could not enforce. But as indi- 
cated above, a ministerial duty plainly 
and lawfully required of a State officer, 
is clearly within the cognizance of the 
Federal courts. 

The only relevant analogy in the 
Federal legislation is the relation of the 
Federal courts to the President. It 
has never been decided that the Presi- 
dent is or is not subject to mandamus 
to compel him to perform ministerial 
duties. 

Marhtry v. Madison (1803), I 
Cranch (5 TJ. S.) 137, is the leading 
case on mandamus in the United 
Courts. The action was brought to 
compel President Jefferson's Secretary 
of State, Mr. Madison, to deliver to the 
plaintiffs their commissions as justices 
of the peace in the District of Colum- 
bia. They had been appointed and 
confirmed during the administration of 
President Adams, and their commis- 
sions had been signed and sealed. The 
Court decided that the Supreme Court 
of the United States had no original 
jurisdiction to consider the case, and 
discharged the rule which had been 
granted. Chief Justice Marshall, 
however, in the course of his opinion, 
declared in favor of the granting of the 



writ in general against public officers, 
for the performance of such ministerial 
duties as were required of Mr. Madi- 
son. The principles there stated have 
been recognized and followed, as ap- 
plied to similar cases. Some of the ex- 
pressions used have furnished the basis 
for the doctrine of those courts that 
sustain the issuing of the writ against 
the Governor. For example, it was 
said, inter alia, by the Court : " It is 
not by the office of the person to whom 
the writ is directed, but the nature of 
the thing to be done, that the propriety 
or impropriety of issuing a mandamus 
is to be determined :" p. 170. 

There are other expressions, indicat- 
ing that there was no purpose to ex- 
press an opinion that the President, 
equally with his cabinet officers, was 
amenable to the writ. And, indeed, it 
was conceded by counsel in the case, 
that the President was not personally 
subject to mandamus ; Charles Lee, at- 
torney for the plaintiffs, who had been 
Attorney-General, saying, p. 149: "I 
declare it to be my opinion, grounded 
on a comprehensive view of the sub- 
ject, that the President is not amenable 
to any court of judicature for the exer- 
cise of his high functions, but is re- 
sponsible only in the mode provided in 
the Constitution." 

A number of other cases have con- 
firmed the jurisdiction of the courts to 
compel the performance of the purely 
ministerial duties of cabinet and other 
similar officers. Among these are Ken- 
dall v. United States (1838), 12 Pet. 
(37 U. SO524; United States v.Schurz 
(1880), 102 U. S. 378; ButterwortAv. 
United States (1884), 112 Id. 50; 
United States ex rel. Miller v. Black 
(1888), 128 Id. 40. 

In the State of ' Mississippi v. Johnson 
(1867), 4 Wall. (71 U. S.) 475, it was 
sought to enjoin President Johnson from 
carrying out the Reconstruction Acts. 
The Court ruled, upon the only point 
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necessary to a decision, that the Presi- 
dent cannot be restrained by injunction 
from carrying into effect an act of Con- 
gress alleged to be unconstitutional. It 
refused (p. 49S), to express an opinion 
whether, in any case, the President 
might be required by the process of 
the Court to perform a purely ministe- 
rial act under a positive law. In the 
briefs of counsel in this case are pre- 
sented very fully and forcibly the argu- 
ments that exist in favor of and against 
the jurisdiction of the courts over the 
chief executive officer of the United 
States. 

In Ihe course of the opinion of the 
Court in Kendalls. The United States 
(1838), 12 Pet. (37 U. S.) p. 610, it 
was said : " The executive power is 
vested in a President ; and as far as his 
powers are derived from the Constitu- 
tion he is beyond the reach of any other 
department, except in the mode pres- 
cribed by the Constitution, through the 
impeaching power." 

In the judgment of the writer, the 
weight of the argument is with the view 
taken by the Supreme Court of Ten- 
nessee in the principal case, that man- 
damus will not lie against the Gover- 
nor. The courts that take jurisdiction, 
do soon the general principle that when 
one man shows himself entitled to a 
specific thing in the form of property or 
office and he is deprived of it by 
another, the courts will provide the 
means for his obtaining it, following the 
maxim that there is no wrong without a 
remedy. If this were the only possible 
aspect of the question, thxre would be 
no reason for the court withholding its 
arm in any case where the failure to 
perform a ministerial duty were estab- 
lished to its satisfaction, whether the 
defendant happened to be the Governor 
of the State, or an officer of less dig- 
nity. 

It is quite impossible, however, to 
ignore the fact that the courts exercise 



their functions as part of a governmental 
system embodied in a written constitu- 
tion, which has as its fundamental 
principle of organization the complete 
independence of the executive and ju- 
dicial as well as legislative departments. 
If the judicial department may, in any 
case, direct or control the performance 
of a duty by another department, the 
barrier of separation is at once broken 
down. 

It is no answer to say that in matters 
purely ministerial, the Governor does 
not exercise executive functions, and 
therefore is subject to judicial control as 
to such acts. Said Taliaferro, J., in 
State v. Warmoutk, supra: " We 
think this doctrine objectionable in this, 
that it accords to the judiciary the 
large discretion of determining the 
character of all the acts to be per- 
formed by the chief executive officer, as 
being merely ministerial or otherwise. 
This would infringe the right of the 
executive to use discretion in determin- 
ing the same question. He must be 
presumed to have this discretion, and 
the right of deciding what acts his du- 
ties require him to perform, otherwise 
his functions would be trammeled, and 
the executive branch of the Govern- 
ment made subservient in an important 
feature to the judiciary." 

If it be said that to give the governor 
the power of final determination, as to 
the performance of acts required of him, 
would be to acknowledge an authority 
higher than the law, the answer is at 
hand, that the law from which the 
judges derive their power to act is the 
constitution, and no supremacy or con- 
trol can be asserted or maintained by 
them that is not recognized by that in- 
strument. 

The best answer to the position, that 
if the governor is free from control by 
the courts, parties having rights will in 
many cases be left without remedy, is 
given by Cooley, J., in Sutherland v. 
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Governor (1874), 29 Mich., at page 
330 : " Fractically, there are a great 
many such cases, but, theoretically, there 
are none at all. AU wrongs, certainly, 
are not redressed by the judicial depart- 
ment. A party may he deprived of a 
right by a wrong verdict, or an errone- 
ous tuling of a judge; and though the 
error may be manifest to all others than 
those who are to decide upon his rights, 
he will be without redress. A person 
lawfully chosen to the legislature may 
have his seat given by the house to 
another, and.be thus wronged without 
remedy. A just claim against the State 
may be rejected by the board of audi- 
tors, and neither the governor nor the 
courts can give relief.' A convicted 
person may conclusively demonstrate 
his innocence to the governor, and still 
be denied a pardon. In which one of 
these cases could the denial of redress 
by the proper tribunal, constitute any 
ground for interference by any other 
authority? The law must leave the 
final decision upon every claim, and 
every controversy somewhere, and when 
that decision has been made, it must be 
accepted as coriect. The presumption 
is just as conclusive in favor of execu- 
tive action as in favor of judicial. Tiie 
party applying for action, which under 
the constitution and laws, depends on 
the executive discretion, or is to be de- 
termined by the executive judgment, if 
he fails to obtain it, has sought the 
proper remedy and must submit to the 
decision." 

And it is not easy to see why the 
courts shall have any more power of 
control over the action of the governor 
in any given case, if the duty required 
of him happens to be statutory, than if 
imposed by the constitution. So long 
as it is required of him as governor, that 
is, as the functionary occupying the 
chief executive office, in performing it, 
it would seem, he may claim the offi- 
cer's immunity from control. 



Of course it is not contended that the 
governor, as a private citizen, is free 
from liability to judicial process. It is 
admitted by all the courts that for his 
private acls,6r fur any acts not properly 
within the scope of his office, he is, as 
any other citizen, amenable to process. 

The logic of the argument relieving 
the governor from judicial process, re- 
quires that where, by the constitution 
of the State, the executive department 
is specifically vested, in other officers 
with him, they, as well as he, are free 
from control or direction at the hands 
of the courts. Accordingly, in Houston 
Tap &> Jirazonia R. R. Co. v. Randolph 
(iS59), 24 Tex. 317, the Court for this 
reason refused to compel the Treasurer 
of the State to pay certain bonds, the 
warrants for whose payment were duly 
presented, in strict compliance with 
law. 

So, in County v. Dike (1874), 20 
Minn. 363, the Constitution of Minne- 
sota providing that the executive de- 
partment should consist of a governor, 
lieutenant-governor, secretary of state, 
auditor, treasurer, and attorney-general, 
chosen by the electors of the Slate, it 
was held that a mandamus would not 
lie against the State Treasurer and Sec- 
retary of State. 

It will be observed that the Constitu- 
tion of the United States vests the exec- 
utive power solely in the President. It 
is, therefore, quite in keeping with the 
above view, that mandamus proceed- 
ings should be entertained against Cabi- 
net officers in certain cases, since they 
are not, by the organic law, vested with 
any executive power, and therefore made 
part of an independent branch of the 
Government. 

The judgment in the principal case 
has been criticised as not being war- 
ranted by the facts. It has been urged 
that the case really presented the ques- 
tion of whether the Governor, after 
signing the commission, which entitled 
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the relator to it as a vested right, could 
lawfully withhold it from him or issue a 
commission to another. Counsel for 
the relator contended with much force 
that the Governor's power of acting 
being functus officio, he could not pre- 
serve an immunity from judicial cogni- 
zance of his subsequent acts in the 
matter, merely because he honestly be- 
lieved that, as Governor, he still had the 
power to act by awarding the commis- 
sion to another. If, as Governor, he 
had no further power to act, it was 
forcibly urged he could not obtain that 
power merely by supposing he had it. 
It was therefore deemed by the relator 
essential that the Court should pass upon 
the question of his title. This the Court 
declined to do, resting its decision solely 
upon the ground that no jurisdiction 
existed to control the Governor's acts in 
the premises. It seems to the annotator 
obvious that the Court upon its view of 
the constitutional question involved, was 
right in declining to enter into any 
other discussion. The Court either had 
or had not jurisdiction over the Gov- 



ernor by mandamus and injunction in 
his official capacity. The fact that the 
Governor assumed to act, when his 
power was exhausted, could not give 
jurisdiction to the courts, if the law of 
the land denied it. The fact that prac- 
tically an irreparable wrong might be 
perpetrated by the Governor upon the 
relator by withholding his commission, 
could not vest authority in the courts to 
redress the wrong, if they had not that 
power given them under the system of 
government of which both the executive 
and the judiciary were parts. 

A. H. WlNTERSTEEN. 
Philadelphia. 

[In the case of Riley v. Hovey, de- 
cided by the Supreme Court of Indiana, 
May 18, 1889, the court ordered a 
mandate against the Governor, com- 
pelling him to issue a commission to 
Riley as a trustee, elected by the Legis- 
lature, for the Institution for the Blind. 
The question agitated, however, was 
merely whelher the Legislature could 
elect to the office.] J. B. U. 



